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Legal nature and independence of the arbitration clause of the main contract in judicial procedure
Abstract

Referral to arbitration requires the consent of both parties. This compromise is legally a contract that can be concluded
in different ways. But two more common methods are: First, concluding an arbitration agreement independently of
the contract or the main transaction (basic contract) whereby the parties agree to refer the dispute between them to
arbitration (independent arbitration agreement). Second, conciliation to arbitration as a condition of the main contract,
according to which the parties agree to resolve disputes and claims arising from the contract through arbitration
(condition of arbitration in the contract) and in either of these two methods; Arbitration contracts should be considered
as subsidiary contracts that are always concluded on the occasion of a main contract (sale, transportation of goods,
insurance, etc.). This sub-feature of the arbitration contract has led to the question that if the original contract is void
or terminated, what effect does its annulment and termination have on the arbitration contract? If we consider the
annulment or termination of the original contract as effective in the life of the arbitration contract, we are faced with
the vicious cycle that the annulment of the original contract causes the annulment of the arbitration contract and the
arbitrator who votes for the annulment of the original contract based on the invalid contract And issued ineffective. In
order to eliminate such problems, in most countries of the world, it is accepted that the arbitration contract is
independent of the original contract, and as a result, the annulment of the original contract does not invalidate the
arbitration contract. This solution has been foreseen by the Iranian legislature in the International Commercial
Arbitration Law approved in Y44V, but it has not been accepted in the Code of Civil Procedure, and due to the different
interpretations and ambiguities that have been created due to this; In this research, in a descriptive-analytical method,
we will try to examine the legal nature and independence of the arbitration clause from the main contract in judicial
procedure.

Keywords: Arbitration condition, Independence, Main contract, Jurisdiction over Jurisdiction, Dissolution of the
contract
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